
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



J 48 YALE LAW JOURNAL 

enforceable by mandamus, and not by injunction, to prevent discontinuance 
of the station. 

An injunction will not be granted to restrain a railroad from removing 
depot Moore v. Brooklyn R. Co., 108 N. Y. 98, or to compel establishment 
of station, Baldwin on Railroads, p. 176; Atchinson, T. &* S. F. R. Co. v. 
Denver &• New Orleans R. Co., no U. S. 667. When the legislature has 
imposed the duty of maintaining and establishing stations clearly and specifi- 
cally mandamus is the proper action to compel railroad to carry oat its duty. 
Com. v. Eastern R. Co., 103 Mass. 254. But when there is no legislative 
action with reference to these duties the courts are helpless. Northern Paci- 
fic R. Co. v. Washington Territory, 142 U. S. 492 ; Some of the state courts 
have, however, held that, independently of any statutory requirements, a 
railroad might be compelled to establish a station when the court deemed 
it necessary in the interest of the public. State v. Republican Valley 
Railroad. 17 Neb. 647. The Illinois courts, in some cases, have shown inclina- 
tion to follow this view. People v. Chicago &* Alton Railroad, 130 111., 175. 

Injunction — Contracts in Restraint of Trade — Suit by Attorney 
General. — McCarter, Atty. Gen., v. Firemen's Ins. Co., 61 Atl. 705 (N. J.). — 
Held, in the absence of a statute authorizing it, the attorney general may not 
maintain a suit to enjoin insurers carrying out an agreement regulating rates, 
though against public policy as in restraint of trade; and the fact that the 
insurers are private corporations makes no difference. 

Nowhere in this decision is there any reference to the right of the state ' ' to 
obtain a judgment merely ousting it (the corporation) from the further exercise 
of an unauthorized power." Marshall on Private Corporations, Sec. 82. An 
opposite holding on a state of facts involving the same principle was People v. 
North River Sugar R. Co. 121 N. Y. 582; That the attorney general in this 
case was within his powers see Atty. Gen. v Del. &* B. B. R. R., 12 C. E. 
(N. J.) 631. The general powers of the attorney general gives him the right 
to bring such actions. Mc Mullen v. Circuit Judge, 102 Mich. 608. And the 
implied power of the attorney general, independent of statute, is sustained in 
Board of Comrs. v. State, 02 Ind. 353. When the managing body of a cor- 
poration are doing, or about to do, an ultra vires act of such a nature as to 
produce public mischief, the attorney general, as representative of the public 
may maintain an equitable suit for preventative relief. Pomeroy Eq. Juris- 
prudence, Sec. 1903. It would seem that agreements in restraint of trade 
made between corporations ought to come within the category of public mis- 
chief. 

Mandamus— Original Jurisdiction of Federal Circuit Court. — Uni- 
ted States Ex Rkl. Interstate Commerce Commissioners v. Lake Shore & 
Michigan Southern Ry. Co., 25 Sup. Ct. 538. — In an action relying on the 
Inter State-Commerce, Act of 1887, it was attempted to compel an interstate 
carrier by mandamus proceedings to make a report to the commissioner, held 
that under the act no such jurisdiction of an original proceeding by mandamus 
is conferred upon a Federal circuit court. Harlan, J., dissenting. 

In interpreting the judiciary act of 1789 (1 Stat, at L., chap. 20, sec. n, 
14.) the Supreme Court decided that circuit courts possessed no such power. 
Mclntirev. Wood, 7 Cranch, 504; McGlung v. Silliman, 6 Wheat. 598. 
Such rulings are not in conflict with the authority which is given to the 
Supreme Court of the District of Columbia to issue writs of mandattus in 
cases in which the parties are by the common law entitled to them. United 
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States v. Schurz, 102 U. S. 393, 394. Although Congress has not given the 
circuit courts authority to issue such original writs, it has the constitutional 
power to do so. Kendall v. United States, 12 Pet. 524. But that Congress 
has not exercised this right in the Inter State Commerce Act, see 24 Stat, at 
L. 379. chap. 104, sec. 12, 16. 

Mortgages— Priority— Rights of First Mortgages.— Miad v. Ham- 
mond EtAl., 95 N. Y. Supp. 241. — Held, that a mortgage, payable on default 
of any of the notes it secured, can be held by the first mortgagee (who has 
taken up all the notes) as against a subsequent mortgagee, although only one 
note has been defaulted and the others are not due. 

Since the provision for foreclosure in case of the defaulting of any note 
was valid; 'Wissner v. Chamberlin, 117 111. 568; Phillips v. 
Taylor, 96 Ala. 426; Cecil v. Dynes, 2 Ind. 266; the first 
mortgagee or his assignee could hold the mortgage for protection 
against the second mortgagee, a subsequent minor, whose only remedy was 
to redeem fiom the first mortgage. Hasselman v. Nickerman, 50 Ind. 444; 
Knowles v. Robbin, 20 Iowa 101. 

Municipal Corporations — Constutional Law — Police Power — De- 
privation or Property — Ex-parte Keko, 82 Pacific 241— Held, that a 
city ordinance prohibiting the maintenance or operation of any rock or stone 
quarries within a prescribed portion of the city was not a proper exercise of 
police power but was void as an unlawful interference with property rights. 

When a business is not dangerous to the public health or welfare, it can- 
not be subjected to the restriction of police legislation. Sonora v. Curtin, 137 
Cal. 583. The right to acquire property is protected by the Constitution; the 
right to use property for proper means is necessarily incidental ; Ex parte 
Newman, 9 Cal. 517. Police regulations as to usury are valid, as they aim to 
protect the welfare of the needy, and as such are not an interference with 
property rights. Ex parte Sichenstein, 7 Pacific, 728. Ordinances prohib- 
iting indiscriminate laundering, in public, are valid as such would be a 
nuisance and deleterious to public health. Barhiev. Coumly, 113 U. S. 27. 
City can prohibit the cultivation of any product, deemed injurious or dan- 
gerous to public health. Green v. City of Savanah, 6 Georgia, 1. Laws regu- 
lating hours of labor in mines are valid as they do not interfere with property 
rights. Holden v. Hardy, 169 U. S. 366. Law compelling mine owners to 
keep scales are only valid when necessary for the protection of the public. 
Millet v. People 117 Illinois, 294. The above ordinance is apparently too 
sweeping as quarrying is not usually injurious to the public. 

Municipal Corporations— Streets — Delicts — Contracts— Actions. 

City of Pawtucket v. Pawtucket Electric Co., 61 Atl. 48 (R. I.). For use 

of streets defendant railway company paid city sums of money and in con- 
formity with city ordinances executed a bond regulating their liability for a 
certain contingency, namely, that if the city had to pay any damages on ac- 
count of neglect of defendant or its officers and employees, etc., the defen- 
dant would repay city such damages. The city did have to pay damages for neg- 
lect of defendant and now sues defendant in trespass on the case and not on the 
bond. Held, that such bond determined the rights and respective liabilities 
of the city and the railway company, and precluded the city from maintaining 
an action of trespass on the case to recover from defendant such damages. 

When party is injured through object in street caused by negligence of 



